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CURRENT TOPICS 


The Study of International Law 

THERE has in recent years been some revision of ideas 
among those interested in legal education as to what subjects 
are proper to be included in a law syllabus. Sir Ceci J. B. 
Hurst, President of the Grotius Society, writing to The Times 
of 29th August, 1945, recalled that that date was the tercen- 
tenary of the death of Grotius, and asked if there was at present 
adequate realisation of the fact that if the new world order 
was to be based on the rule of law, international law was a 
branch of legal science.to be studied, that its study necessitated 
that it should be taught at the universities and teaching 
centres of the country, and that at present it was woefully 
neglected. ‘“‘ The best way,” wrote Sir Cecil Hurst, “in 
which we in this country can pay the debt the modern world 
owes to Grotius is to insist on adequate opportunities being 
afforded for the study of international law.’’ The influence 
of Grotius’ “De Jure Belli et Pacis” was profound and 
permanent, Sir Cecil Hurst wrote, and the debt the modern 
world owes to Grotius is made manifest by the realisation at 
San Francisco that the new world order must be based on 
justice and law, matters not mentioned in the Dumbarton 
Oaks proposals. Sir Cecil Hurst concluded that it was 
Grotius who first made the rules which he formulated into a 
branch of legal science, a system which, so far as he covered 
the ground, was alive and responded to the needs of mankind. 
A correspondent in The Times of 1st September stated that 
so far as he knew ours was the only country in Europe where 
this subject (international law) was not regarded as an essential 
part of legal education. In his war-time experience of training 
legal officers for military government and later for adminis- 
tration of the legal staff in the 21st Army Group, he had found 
that the average barrister or solicitor knew no more about 
international law than the ordinary layman. This is a shocking 
state of affairs, and it can and must be remedied. 


Sir Harry Pritchard 

SiR HARRY PRITCHARD’s decision not to offer himself for 
re-election as a member of the Council of The Law Society is 
announced in the August issue of the Law Society's Gazette. 
It is a decision which will be widely regretted among solicitors, 
not only because of his eminence in the profession, but also 
because of his invaluable past services to The Law Society. 
As a member of the Council since 1921 Sir Harry has always 
treated the interests of the profession as having first claim on 
his limited leisure time. In 1935-6 he was President of 
The Law Society, and for many years his profound knowledge 
of Parliamentary procedure was at the service of The Law 
Society as Chairman of the Parliamentary Committee. “It 
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was in no small measure due to his personal efforts,’’ says 
the Law Society’s Gazette, “‘ that the series of Solicitors Bills, 
which ultimately passed into law as the Solicitors Act, 1941, 
reached the Statute Book.’’ Sir Harry Pritchard was 
admitted in 1891 at the age of twenty-three, having been 
awarded the Clement’s Inn and Daniel Reardon Prizes. From 
1910 to 1944 he was secretary to the Association of Municipal 
Corporations. He is the senior partner in the firm of Sharpe, 
Pritchard & Co. The Council have passed a resolution 
recording their regret that he has decided not to offer himself 
for re-election. 


Mr. Registrar Dell 


PRACTITIONERS who have appeared before Mr. Registrar 
DELL at the Mayor’s and City of London Court retain a vivid 
recollection of the happy expedition and efficiency with which 
the learned Registrar dispatches the business of his court. 
Mr. Wilfred Lawson Dell has been registrar of that court 
for the last twenty-four years and no one, so far as is known, 
has ever seen him lose his temper or his judicial balance. The 
quickness with which he picks up the threads of a case and 
sums it up in a few words are the admiration of all, counsel, 
solicitors and laymen, who appear before him. Now he is to 
retire, to the regret of all, for if there is one thing which 
advocates appreciate in addition to the courtesy and good 
humour with which they are invariably received by Mr. Dell, 
it is the certainty that justice will be done with complete 
impartiality. Mr. Dell is quite a youngster as lawyers go, a 
mere sixty-five, and we are sure that he has a long and useful 
career in front of him. It would be a pity if the public service 
were to be completely deprived of his exceptional gifts. He 
qualified as a solicitor in 1911. On his retirement we wish 
him all the good things in life that he would wish for himself. 


Chambers in the Temple 


It is entirely within the discretion of the Benchers of the 
Inns to whom they should give preference in granting or 
renewing leases of chambers, and now that the amount of 
accommodation is so sadly diminished, and the growing 
demands for accommodation by barristers are so out of 
proportion to the available space, it is not surprising that 
the Benchers are giving a high degree of preference to 
barristers returning from war service. Nor is it surprising 
that non-barristers are being urged to leave the Temple and 
seek alternative accommodation, and while many solicitors 
who have had their offices in the Temple, some of them for 
nearly fifty years, may find it hard to break with a beloved 
association, they will appreciate the cause in which the break 
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is made. Both the existence of barristers and their congrega- 
tion in the Temple are useful to solicitors, and their dispersal 
over a wider area would at least be inconvenient. Moreover, 
it is unfair to ask returning barristers to seek accommodation 
away from their brethren and the benefits accruing from 
their Inn. We learn that some of the older tenants are not 
being required to go and we congratulate the Inns on this 
wise exercise of their discretion. A more serious problem 
arises with some of the chambers which are let for residential 
purposes. So far as we are aware the Rent Restrictions Acts 
operate in the Temple and some tact and understanding will 
have to be exercised both by landlords and tenants in that 
quarter. Perhaps, when building starts in earnest, not many 
people will be anxious to remain in close proximity to the 
cranes, bull-dozers and pneumatic drills. 


Refresher Courses 


GoopD progress is recorded in connection with the refresher 
courses arranged by The Law Society, in the August issue of 
the Law Soctety’s Gazette. In London fifty-four students have 
enrolled for the current part-time course which began on 
23rd July and will end on the 18th September. The next 
part-time course begins on Monday, the 24th September. The 
first whole-time course began on Monday, the 3rd September, 
and will end on Friday, the 28th September. Arrangements 
are proceeding also for holding refresher courses in the 
provinces. At the Aberystwyth Law School the staff is 
prepared to provide courses should there be a demand for 
them, and inquiries should be addressed to Professor D. J. 
Lloyd Davies, Department of Law, University College of 
Wales, Aberystwyth. At Birmingham a part-time course on 
Tuesday and Friday evenings, from 5 p.m. to 6.30 p.m., at the 
University, Edmund Street, Birmingham, 3, is projected for 
the autumn. Inquiries should be addressed to Mr. G. Corbyn 
Barrow at the Law Library, 8, Temple Street, Birmingham, 2, 
or to Professor C. E. Smalley-Baker, the Dean of the Faculty 
of Law, the University, Edmund Street, Birmingham, 3. 
Other addresses in the provinces to which inquiries may be 
directed are: Mr. H. G. Harwood, Law Library, Small 
Street, Bristol, 1; Mr. Edwin Drew, University College of 
Swansea, Singleton Park, Swansea; Mr. L. S. Thomas, 
University College of S. Wales and Monmouthshire, Cathays 
Park, Cardiff; Mr. F. W. Taylor, Law Department, 
University College, Hull; Professor J. D. I. Hughes, M.A., 
B.C.L., the University, Leeds, 2; the Secretary of the 
Incorporated Law Society of Liverpool, 81, Dale Street, 
Liverpool, 2; Professor ‘R. A. Eastwood, LL.D., the Dean 
of the Faculty of Law, the University, 248, Oxford Road, 
Manchester, 13; Mr. W. S. Rothera, the Honorary Secretary, 
East Midland Law School, 24, Friar Lane, Nottingham ; 
Dr. Edward Bramley, 6, Paradise Square, Sheffield. 


Professional Etiquette 


From “down under,” an interesting contribution has 
arrived in this office to the none too voluminous literature on 
the subject of the etiquette of the legal profession. It is the 
first lecture in a course of instruction on professional conduct 
as a subject in the course of law in the University of 
Melbourne given by Mr. F. R. GuBBins and reported verbatim 
in the 2nd July issue of the Law Institute Journal, the organ 
of the Law Institute of Victoria and of the Queensland Law 
Society Incorporated. In recommending an American work 
“ The Professional Ideals of the Lawyer,” by Henry Wynant 
Jessup, the speaker referred to the important difference 
between the practice in England and America, where a lawyer 
may agree with his client to take a “ contingent fee,”’ i.e., to be 
paid only in the event of success in some litigation. 
“ According to our standards such an arrangement would 
be champertous,”’ said the speaker, but he obviously thought 
that it was not our business to sit in judgment on a foreign 
system, which is based on different circumstances. The 
speaker also recommended to students Cordery’s ‘“‘ Law 
relating to Solicitors’”’ and Herbert’s ‘‘ The Law as to 
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Solicitors.’” Mr. Gubbins mentioned two matters which are 
as relevant to legal practice here as they are in Australia. 
He said it was improper for a solicitor, knowing that another 
solicitor’s trust account was deficient, to go on collecting 
money from him on behalf of some defrauded client, being 
careful not to inform anyone of the solicitor’s financial state 
lest other clients should become anxious and by pressing for 
payment might drive him to bankruptcy. He further 
expressed his disapproval of the rule that once a brief is 
marked and delivered the barrister is entitled to his fee 
although he may never have seen the brief. These matters 
clearly require further investigation. In including “ profes- 
sional etiquette”’ in its law course, the University of 
Melbourne has set a notable example. 


The Manchester Law Society 

“A GREAT indication of the attitude of The Law Society 
and of the solicitors’ profession ’’’ was the description given 
by Mr. G. F. STRANGE, retiring president of the Manchester 
Law Society in an address to that body at its annual meeting 
recently, to the report of the Rushcliffe Committee on 
legal aid for poor persons. In regard to that report he said 
that there was no foundation for the view that The Law 
Society was a semi-moribund body .of conservative lawyers 
intent on preserving things as they are, and only moving when 
the pressure of events was too great to resist. Not all of the 
other interested parties were in love with the lawyers or 
satisfied with the ability of the poorer citizens to obtain the 
legal assistance they considered necessary. Virtually, the 
scheme propounded by The Law Society had been accepted by 
the committee, and the reforms advocated were based upon 
the scheme of assistance to the poorer litigant suggested by 
The Law Society. He added that a point of great importance 
was that any scheme which might be set up as a result of the 
report would be run by the solicitors’ profession and not by 
the Government or a local authority. The report of the 
Manchester Law Society’s Poor Persons Committee was laid 
before the meeting. Its work has considerably increased 
owing to the number of service cases dealt with in acting 
as agent to the Services Divorce Department, and during 
the year 301 such cases had been dealt with. This, and 
similar figures throughout the country, provide conclusive 
proof that the profession is well able to provide an efficient 
scheme of legal aid. 


Resettlement Grants 

UNDER the resettlement grants scheme which was announced 
in the House of Commons on 15th February, 1945, grants are 
to be made to assist men and women in the Forces, Merchant 
Navy and Civil Defence Services, to resume any business 
or work which they were conducting before their service 
on their own account. Persons disabled by war service 
may obtain a grant up to £100 in order to assist them to set 
up on their own for the first time. The scheme is part of 
the general policy of assisting the small man in business, but 
the statement of 15th February added that “in special 
cases ’’’ assistance might also be given to persons restarting 
on their own in a profession. The July issue of the Law 
Society's Gazette reports that the Council of The Law Society 
has caused inquiries to be made of the Ministry as to the 
interpretation of ‘‘ special cases’’ in this connection, and 
they are now informed that grants under the scheme may be 
made to professional applicants who satisfy the normal 
conditions of eligibility. Ordinarily no grant will be made 
where the total capital of the business exceeds £800, but this 
limit may be exceeded where the circumstances justify it. 
Office equipment, typewriters, books and possibly a motor 
car for a solicitor practising in a rural area are the sort of 
items to the cost of which the grant is intended to contribute. 
Applications for grants can be made at any appointments 
office or any local office of the Ministry of Labour and National 
Service. The Gazette states that the Ministry has accepted 
the Council’s offer to advise the Ministry on the merits of 
individual applications. 
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THE KING’S SPEECH AND LOCAL AUTHORITIES 


(CONTRIBUTED) 


CLERKS of local authorities may have been awaiting the 
King’s Speech at the opening of Parliament with some 
trepidation, fearful lest Whitehall should be contemplating 
casting upon them new and complex duties in the first year 
of reconstruction. 

On the whole they probably feel relieved. The plans of 
the new Government for its first year of office include several 
proposals in which local authorities will be called upon to 
play a considerable part, but it appears that most of the 
new legislation will be such as to make their existing tasks 
easier and not to pile upon them duties which are really the 
responsibility of Whitehall. 

The only proposal which will mean changes in the structure 
of local government and an extension of its functions is that 
for a National Health Service. It is not yet known what form 
this will take. It is known that in discussions which 
Mr. Willink, the late Minister of Health, held with the British 
Medical Association, modifications to the White Paper were 
proposed. Mr. Greenwood said, during the course of the 
debate on the Address, that ‘‘we must go back to the 
beginning.’”’ It is well known that one of the chief objections 
of the B.M.A. to the proposals in the White Paper is to the 
domination, real or supposed, of the profession by local 
authorities, whereas it is equally well known that the Labour 
Party, by and large, has more affection for local authorities 
than for the medical profession. In the circumstances it 
would be quite unprofitable to attempt to assess the probable 
effect of a National Health Service on the work of local 
authorities. 

The financial proposals are not likely to make any change 
to the finances of local authorities. The Government is 
committed to a continuance of the policy of cheap money, 
and will certainly do all it can to reduce interest rates still 
further. Whatever may be the individual views of the investor 
on the subject, there is no doubt that it is a policy which will 
be welcomed by authorities and ratepayers as such. The 
control of investment in this sphere is already in effect, and it is 
presumed that the Local Authorities Loans Act, 1945, will 
continue in effect. 

It is not yet known what changes are contemplated in 
housing legislation apart from the measure to deal with 
compensation and betterment and to improve the procedure 
for the acquisition of land for public purposes. The latter 


will be a source of comfort to local government officers if it 
really simplifies and hastens the procedure, but new legislation 
covering compensation and betterment, unless it has the 
radical simplicity of the proposals in the Uthwatt Report, 
is likely to be the private practitioner’s dream and the town 
clerk’s nightmare. 

It will, no doubt, be necessary to amend the Housing 
(Financial Provisions) Act, 1938, so as to provide subsidies 
apart from those attaching to houses built to relieve over- 
crowding and to replace slums. Mr. Greenwood said that 
it is not intended to extend the Housing (Rural Workers) 
Act, but to deal with rural housing as part of the general 
campaign, and, so far as Scotland is concerned, to replace it 
by something ‘‘ more fruitful.’” A very great deal of work 
can and will be done by administrative action within the 
present legal framework, and Mr. Bevan has already begun 
operations in that field. 

In the sphere of education, Parliament will be sitting back 
except for the purpose of sanctioning regulations and allowing 
local authorities to proceed with the huge task of implementing 
the Education Act, 1944. Education officers will thus be 
freed from any further legislation by Parliament and enabled 
to devote their time to digesting the vast mass put out by the 
Ministry of Education. 

Local authorities will soon be preparing for the forthcoming 
elections, and within the next eight months all councils will 
have been renewed. In view of the important part which 
local authorities will play in reconstruction it is hoped that 
many young and public spirited men and women will decide 
to seek election. Incidentally, the distinction of being 
“Act 1” of the new Parliament belongs to the Local 
Elections (Service Abroad) Act, whereby candidates may 
consent to nomination by telegram if they are out of the 
country as members of the forces, seamen or war workers. 
The time limits for making declarations of acceptance of 
office and for paying election expenses and the consequent 
returns and declarations are also extended in respect of such 
persons. The net for new councillors will thus be cast very 
wide and, if the public does its share, the quality should be 
high. Local government officers may claim that they do all 
the work, but they admit, at the least, that their work is 
easier if their councils are composed of able and intelligent 
citizens. ‘ 


A CONVEYANCER’S DIARY 


‘“ TOUCHING AND CONCERNING” 


In Lewin v. American and Colonial Distributors, Ltd. [1945] 
Ch. 225, the question was whether a covenant in a lease 
“touched and concerned the thing demised”’ so that an 
assignee of the reversion could enforce it. The action was for 
forfeiture of the lease of Romano’s restaurant in the Strand, 
on the ground of breach of condition. The lease contained a 
clause (13), apparently directed against the participation 
of one, Sequerra, in a certain company or in the business 
which it was proposing to conduct on the demised premises. 
Three out of the four sub-paragraphs of this clause seem to 
have been disregarded in the litigation, or treated by both 
sides as collateral. The provision relied on was_a covenant 
by the lessee for himself and his assigns that ‘“‘ S. R. Sequerra 
shall not be concerned in the conduct of the business carried 
on upon the demised premises.”” In fact, Sequerra did occupy 
himself actively in the business carried on upon the demised 
premises, as was actually admitted by the defendant. Before 
action brought, the plaintiff had become assignee of the 
reversion and the defendant assignee of the lease. 

The breach being admitted, the only question was whether 
the plaintiff could take advantage of it, he being an assignee. 
The answer to this question depended on the further question 


whether the covenant was one whose benefit ran with the 
reversion. Covenants so run if they “ touch and concern the 
thing demised,” in the old phrase, or if they “ have reference 
to the subject-matter ”’ of the lease, in the language of L.P.A., 
s. 141 (1). There is, of course, a wealth of authority 
on the question what covenants do “‘ touch and concern the 
thing demised.” Vaisey, J., reviewed a number of earlier 
decisions and came to the broad conclusion that a covenant 
“touches and concerns the thing demised ”’ if its observance 
requires the doing, or not doing, of something on the demised 
land. By that test he held that the covenant did touch and 
concern the thing demised, since its effect was the prohibition 
of certain things being done on the land. That is to say, if 
the assignee of the reversion (who does not come upon the land 
at all) is to enforce a covenant in a lease, the covenant must 
be one requiring an act or abstention on the land by the 
lessee (who is in possession and control of the land). It is 
this dualism—the acts or omissions required of the lessee 
being thought of as affecting the lessor’s interest—that makes 
the notion of ‘‘ touching and concerning ”’ so difficult to apply. 

For when we come to apply the same expression to covenants 
affecting freeholds it means something rather different. 
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Since Rogers v. Hosegood [1900] 2 Ch. 388, it has been generally 
accepted that if there is a covenant affecting Whiteacre, 
annexed to Blackacre, the assignee of Blackacre can only 
enforce it if it touches and concerns Blackacre. A leasehold 
covenant, on the other hand, can be dealing with only one 
piece of land, although with two interests in it. It is easy 
enough to see how an act done or omitted on demised land 
(necessarily by or with the authority of the lessee) can affect 
not only the actual land but the interests of both lessor and 
lessee in it. Thus, if the prohibited act consisted in the 
carrying on of a noxious trade, the land would lose amenity 
and the reversioner’s interest would be depreciated. With 
freeholds, however, there are two pieces of land, that of the 
covenantor and that of the covenantee. In Rogers v. Hosegood 
Farwell, J., adopted the words of Bayley, J., in Congleton 
Corporation v. Pattison (1808), 10 East 130, 135, that a 
covenant “‘ touching and concerning ”’ the land “ must either 
affect the land as regards mode of occupation, or it must be 
such as per se, and not merely from collateral circumstances, 
affects the value of the land.” Congleton Corporation v. 
Pattison was, however, a leasehold case. In a freehold case 
it is impossible, so far as I can see, to operate the first branch of 
the definition, since it is the covenantee’s land which the 
covenant must touch and concern; but no question as to 
occupation of his land arises at all on such a covenant. In 
freehold cases the only test seems, therefore, to be whether 
the acts done or omitted on the covenantor’s land affect the 
value of the covenantee’s land. This test was clearly what 
Clauson, J., had in mind in Re Ballard {1937| Ch. 473, in 
offering to let the persons who claimed the benefit of the 
covenant call evidence (if it were available) to prove that a 
breach of the stipulations might affect the whole of their land 
(see p. 481). 

Thus, while both in freehold and leasehold cases covenants 
which “ touch and concern ”’ the land are covenants requiring to 
be observed by the covenantor on the land in his possession, 
it is the fact that they are to be observed on that land which 
itself in leasehold cases satisfies the requirement that they 
should ‘“‘ touch and concern”’ the land. In freehold cases, 
however, one must also inquire whether their observance 
would affect other land belonging to the covenantee. 
Accordingly, Vaisey, J., and the Court of Appeal had no 
difficulty in holding in Lewin v. American and Colonial 
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Distributors, Ltd., that a covenant that Sequerra should not 
be concerned in the business conducted on the demised 
premises, ran with the land, because such a covenant was one 
to be performed on the demised land, by excluding Sequerra 
from it. But if the transaction had been a sale instead of a 
lease, such a covenant could scarcely have been enforced at the 
suit of the assign of the covenantee. For in such a case one 
would have to see how the exclusion of Sequerra from Whiteacre 
could affect the covenantee’s property Blackacre (if he had 
any property near enough to be even conceivably affected: 
see L.C.C. v. Allen [1914] 3 K.B. 642), a task which seems 
very difficult. No doubt in a leasehold case the way in 
which a business is conducted on the demised land directly 
affects the value of the reversion ; equally in a freehold case 
the conduct of a noisome trade on Whiteacre might well 
affect the value of Blackacre. But it is not easy to see how 
the conduct of an intrinsically harmless trade on Whiteacre 
could affect Blackacre merely because Doe was, or was not, 
concerned in that trade. Just possibly, in such a case a 
business carried on at Blackacre might be affected by the 
presence of Doe at Whiteacre: covenants running with 
freehold land are not enforced for the protection of businesses, 
however, but for the protection of land. Such was the effect 
of the decision of the Court of Appeal in L.C.C. v. Allen, supra, 
in which case Buckley, L.J., stated (at p. 658) that Catt v. 
Tourle, L.R. 4 Ch. 654, a freehold “ tied house ’”’ case, was 
wrongly decided. Similar strictures were made in the same 
case in respect of Luker v. Dennis, 7 Ch. D. 227, another case 
like Catt v. Tourle. The distinction between the tests for 
freeholds and leaseholds can well be seen by: comparing 
these criticisms of Luker v. Dennis and Catt v. Tourle with the 
report of Clegg v. Hands, 44 Ch. D. 508, a case of a leasehold 
“tied house ’’ which no one has ever suggested (nor could 
have suggested) was wrongly decided. The true basis for 
those very confusing distinctions is that the law looks with 
favour on covenants in leases, since the lessor is merely 
protecting his own reversion in the locus tn quo by limiting 
the lessee’s freedom of action during the term of the 
lease: much less favour can be expected for covenants 
affecting freeholds, by which the owner of one close seeks, 
by perpetual restrictions, to benefit his own property through 
restricting the freedom of action of the absolute owner of a 
neighbouring close. 


TO-DAY AND YESTERDAY 


September 3.—John Hatfield, handsome and well mannered, 
started his career as commercial traveller to a linen draper. At 
a farmer’s house near his employer’s he made the acquaintance 
of a girl who was a natural daughter of Lord Robert Manners 
and who was to have /1,000 if she married with his approbation. 
Hatfield represented himself as having considerable expectations 
in the wholesale linen business and made such a favourable 
impression that he won the lady and the dowry. This he 
squandered in London, holding himself out as a near relation of 
the Rutland family and boasting of his parks and hounds. His 
wife, who bore him three daughters, soon died and he found 
himself in the King’s Bench Prison for debt. An appeal to the 
Duke of Rutland secured payment and his release, and when the 
Duke went to Ireland as Lord Lieutenant, Hatfield went too, 
representing himself as being nearly allied to him. A fresh 
imprisonment for debt in Dublin was again terminated by the 
Duke’s help. Back in England, he was soon in prison in London 
for new debts, but a susceptible lady paid them and married 
him. His final escapade was in the Lake District where he posed 
as The Hon. Alexander Hope, and married a charming girl 
known as the “‘ Beauty of Buttermere.’’ His masquerade involved 
forgery for which he was hanged at Carlisle on the 3rd September, 
1803. He rode to execution in a post chaise attended by the 
Volunteer Cavalry and behaved on the scaffold with the greatest 
steadiness and composure. 

September 4.—On the 4th September, 1667, Pepys went to the 
Council Chamber at Whitehall and noted the King playing with 
his dog and not minding the business “ but my Lord Keeper 
I observed to be a mighty able man.”’ This was Sir Oriando 
Bridgman, just appointed. 

September 5.—On the 5th September, 1789, Thomas Phipps, 
a prosperous attorney of Llwyney Mapsis, and his twenty-year-old 


son were hanged at the Old Heath, near Shrewsbury, having 
been convicted of ferging and uttering a promissory note. As 
they were about to leave the gaol the son confessed that he alone 
was guilty. The day was wet and their last devotions were 
perfermed chiefly in the mourning coach in which they rode to 
the scaffold. When the time came to leave it the father said to 
his son: ‘‘ You have brought me hither ; do you lead the way ?” 

September 6.—When Alexander Kelth, laird of Northfield, in 
Banffshire, took a fisherman’s daughter as his second wife, 
George, his son and heir, left the house in dudgeon ; so when the 
old man died in 1756 his household, besides servants, consisted 
of his wife and her five children, of whom William, aged seventeen, 
was the eldest. Medical attention had been provided, and at 
first no one doubted that the death was natural, but when George 
returned for the funeral as the new laird he seized on certain 
discolourations on the neck of the corpse to accuse the widow 
and William of murder. For some reason, however, it was not 
till ten years later that they were tried at Aberdeen. The 
suggestion that they had strangled the laird in bed was supported 
only by circumstantial evidence, but they were convicted and on 
the 6th September, 1766, sentenced to death. However, both 
received a free pardon. 

September 7.—When John Stevenson, an insolvent cheese 
factor, of Bickerton, barricaded himself in his house for fear of 
arrest, Francis Elcock, an attorney, sued out a writ against 
him and thereupon a warrant was issued. With two bailiffs and 
several armed men he beset the place but, as he was trying to 
force the door with a crowbar, he was shot dead from within. 
Stevenson was tried for murder at the Chester Assizes and relied 
on several technicalities, suggesting that Elcock was acting 
illegally. The points raised were reserved for Mr. Justice Noel, 
Chief Justice of Chester, and Mr. Taylor White, the other justice. 
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On the 7th September, 1759, Mr. Justice Noel ‘‘ in a learned and 
pathetic speech, supported by adjudged cases and the doctrine 
of the wisest sages of the law and also by arguments of reason 
and conscience, declared that the prisoner’s crime . . . could 
amount at most to manslaughter only.” The prisoner was burnt 
in the hand and discharged from the indictment for murder. 

September 8.—On the 8th September, 1667, Pepys noted a 
story he had heard of a man being condemned for a small matter 
at Salisbury before Chief Justice Richardson and while the bench 
“were considering to transport him to save his life, the fellow 
flung a great stone at the judge that missed him but broke 
through the wainscot. Upon this he had his hand cut off and 
was hanged presently.” 

September 9.—On the 9th September, 1665, Pepys noted : 
‘““My Lord Chancellor he minds getting of money and nothing 
else.’’ Already Lord Clarendon was declining to his fall. 


Scots MARRIAGE 

A recent divorce case before Hodson, J., produced a reminder 
that even now Gretna Green is not dead. A document, which 
had there been handed to the wife, was described by the judge 
as ‘‘ more like an advertisement for the blacksmith’s cottage than 
a marriage certificate.” Asked by him whether it had any value, 
Mr. Duffes, who is both a member of the English Bar and a 
well-known Scottish King’s Counsel, provided accurate informa- 
tion as to current matrimonial conditions in the North; the 
document had no value as a certificate of marriage, but was 
corroborative testimony of what had taken place. The judge 
said he supposed that kind of thing had gone now, but Mr. Duffes 
explained that though by the Scottish Marriage Act, 1939, it 
should have gone, the enforcement of the statute had been 
postponed owing to the war. When it does come into force there 
will be completed the work begun in 1856 by Lord Brougham’s 
Act (19 & 20 Vict. c. 96) which put an end to the English custom 
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of making a runaway dash for the Border by rendering void any 
informal Scots marriage unless at least one of the parties was 
domiciled in Scotland or had resided there during the twenty-one 
days immediately preceding it. 


FORM IN INFORMALITY 


The marriage places of the Scottish Border have been invested 
in the English and even in the Caledonian mind with a particular 
magic. Yet any square yard of Scots land would do and, the 
declaration of marriage being the act of the parties themselves, 
the long line of marriage men at Gretna, at Springfield, at 
Lamberton, were only important as witnesses, though they 
adopted a variety of ceremonials for the benefit of their clients, 
apart from the very doubtful ‘‘ blacksmith ” tradition of Gretna. 
One old soldier officiated in full regimentals with sword and 
cocked hat. Other “ priests’’ freely adopted the Church of 
England service. On the trial at Lancaster of the famous Edward 
Gibbon Wakefield for abducting Ellen Turner from a boarding- 
school, the Gretna marriage man appeared and gave evidence in 
the top-boots and three-cornered hat of a sporting parson. At 
the other end of the scale was Beattie, a marriage man of the 
eighteen-thirties, who fell into mania and took to creeping up 
behind any chance couple he saw to mumble the matrimonial 
formulaoverthem. Already then the shadow of vulgarisation and 
decline was falling on the Border marriage trade. Competition 
lowered the fees to a half-crown ; there came the railway with 
touts on the platform, while on the highway the very roadmen 
offered their services. In the middle period between exclusivity 
and popularisation 3,872 marriages were contracted at the Gretna 
Green establishment between 1811 and 1839. Now the light is 
almost out, but the English should not be over-critical of an 
institution of which two Lord Chancellors availed themselves, 
Lord Eldon at Blackshiels in romantic youth, and Lord Erskine 
at Springfield at the close of life. 





COUNTY COURT LETTER 


The Balance of Hardship 


In Mann v. Thompson, at Bournemouth County Court #he claim 
was for possession of a house, which the plaintiff had bought in 
1937, and in which he had lived until he joined the R.A.F. in 
1940. The plaintiff had then entered into a “ gentleman’s 
agreement ”’ to let the house to the defendant for one year, which 
had expired. The three children of the plaintiff were unable to 
live with him, as he and his wife were living in a bed-sitting 
room. The rent was £2 2s. a week, which was more than he was 
receiving for his house from the defendant. The defendant was 
a chief petty officer in the Navy, and he had been abroad for 
five and a half years. His case was that his wife had been bombed 
out of Weymouth, and had had to leave London by reason of 
enemy action. His Honour Judge Cave, K.C., held that the 
house had only been let for a year. The greater hardship would 
be upon the plaintiff, his wife, and three children, if he could not 
have possession of his own house. An order was made for 
possession in one month. 

In Wheeler v. Fowler, at the same court, the claim was for 
possession of a house, in which the plaintiff and his wife had lived 
for some years, prior to his joining the R.A.F. In 1942, while 
stationed at Scarborough, the plaintiff had let the house to a 
member of the Forces. The plaintiff was abroad, and his wife 
was living with her sister at Christchurch, in overcrowded con- 
ditions. The defendant’s case was that he had moved some of 
his furniture into the house. His wife had recently had an 
operation, and had to sleep in the lounge. If other accommoda- 
tion could be found, the defendant and his wife would leave. 
His Honour held that there would be a greater hardship on the 
plaintiff if an order were refused. An order was made for 
possession in one month. 


In Brown v. Holloway, at the same court, the claim was for 
possession of a house, of which the plaintiff and his two sisters 
were joint owners. The plaintiff was a petty officer in the Navy, 
and his case was that his wife was living with her relatives, but 
there was domestic trouble in the house. Possession was required 
to provide sufficient accommodation for the plaintiff (when on 
leave) and for his wife, their one child, and a nephew who lived 
with them. The defendant’s case was that her first husband was 
killed while serving in the Navy. Having re-married, she was 
expecting a baby, and had to have somebody living with her to 
look after her. His Honour held that the owner of the house, 
with a wife and two children, was entitled to prior consideration. 
An order was made for possession in one month. 


The Definition of a Parsonage House 
In Culverwell v. Larcombe, at Bournemouth County Court, the 
plaintiff was the vicar of Hinton Admiral, and the claim was for 
possession of a cottage adjoining the vicarage. The plaintiff’s 
case was that the cottage was part of his residence, and therefore 
not within the Rent Acts. It was required for the use of a servant 
and his wife. The owner of the cottage was a private landlord 
who was also the patron of the living, but the fact that the cottage 
was not owned by the Ecclesiastical Commissioners did not 
prevent it from being part of the vicarage. The plaintiff did not 
give evidence, but the patron’s agent stated that the cottage was 
built before the vicarage. For fifty years it had been regarded 
as part of the main building, although never actually occupied by 
the incumbent himself. The defendant did not give evidence, 
but it was argued on his behalf that the cottage was a separate 
building and not used by the vicar as a residence. Therefore it 
was not within the category of buildings exempt from the Kent 
Acts. His Honour Judge Cave, K.C., held that the cottage was 
as much a part of the vicar’s residence as the dining-room or 
kitchen. It was therefore exempt from the Rent Acts. An 
order was made for possession in fourteen days. It is to be noted 
that in Gloucester (Bishop) v. Cunnington [1943] K.B. 101, it was 
held that a parsonage house is not within the Rent Acts. In 
Brandon v. Grundy [1943] 2 All E.R. 208, it was further decided 
that it made no difference whether the house was required for 
the incumbent’s own occupation or not, i.e., the tenant was not 
protected in either event. 
Wife’s Title to Furniture 

In Hewitt v. Hewitt, at Canterbury County Court, the parties were 
a married couple, and the claim was by the wife for the return of 
furniture and other goods of the value of £350, and damages for 
their retention. Alternatively the claim was for damages for 
conversion. The date of the marriage was in May, 1926, but it 
had not been happy. The plaintiff's case was that, realising a 
separation would occur, she worked hard and bought her own 
furniture. Before the war she earned £2 15s. a week, out of which 
she paid rent, rates and living expenses. In October, 1944, the 
plaintiff left her husband, and in November, 1944, she was granted 
a separation order, under which her husband was ordered to pay 
her maintenance at the rate of 30s. per week. In March, 1945, 
being {11 in arrear, the defendant served two months’ imprison- 
ment. In December, 1944, he removed all the contents of the 
house, which the plaintiff had left. Four receipts for furniture 
in the plaintiff's name were produced, and evidence was given 
of certain articles being gifts to the plaintiff. Her desire was to 
start a fresh home for herself and her daughter, aged twenty. 
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The defendant’s case was that the furniture was jointly owned 
by himself and the plaintiff. Her wages were too small to enable 
her to buy £350 of furniture out of her own money, and she must 
have used some of her husband’s money, given her for house- 
keeping. His Honour Judge Clements made an order for the 
return of the property to the plaintiff, and gave judgment in her 
favour for £5 as damages for detention, with costs. 


Possession of Farm Land 

In Simms v. Large, at Stow-on-the-Wold County Court, the 
claim was for possession of two acres of land at Westcote. The 
case for the plaintiff was that he bought the land in May, 1943, 
when the defendant was already in possession. The annual 
value of the land was £2 7s. 6d. With the consent of the Ministry 
of Agriculture, the defendant was given notice to quit on the 
10th March, 1944, expiring on the 25th March. The defendant’s 
case was that under the Defence Regulations a tenant of land 
producing food could not be disturbed. He also was in possession 
for a term of eleven years from Michaelmas, 1935. Notice to quit 
had admittedly been received on the 29th September, 1943. 
In cross-examination the defendant admitted that a letter, 
in his handwriting, stated that the date of his ingoing was the 
25th March, 1935, ‘‘ and one goes out at the same half-year 
15th March period.” His Honour Judge Forbes m de an order 
for possession in one month 


Compulsory Winding-up Order 

In a case at Birmingham County Court (In ve Rhodes and 
Turner, Lid.), a petition for the compulsory winding up of the 
company was presented under the Companies Act, 1929, s. 168 (5), 
on the ground that the company was unable to pay its debts. 
The business of the company was that of suppliers to the engineer- 
ing industry. The case for the petitioning creditors was that the 
above company owed them £299. A demand for payment of 
this sum had been served in accordance with s. 169 (1) of the 
above Act, and had not been complied with. There were two 
other creditors for £425 and £506 respectively. The company 
had no directors, as the director who had been the working man 
in the business had died. It was not possible to obtain from 
the registered office any information as to what was happening. 
The petition was unopposed, and His Honour Judge Dale made 
an order as asked. 


Decision under the Workmen’s Compensation Acts 


Death from Weil’s Disease 

In Vickers v, Bryan, at Spalding County Court, the claim was 
for £350 by reason of the death of the applicant’s husband. The 
latter had died on the 18th October, 1944, at the age of fifty-three, 
from Weil’s disease—a type of infective jaundice. He had 
complained of feeling unwell for the first time on the 6th October. 
Medical evidence put the probable date of infection between 
the 25th and 29th September, when the deceased was working 
on onions, in the course of his employment with the respondent 
—a farmer. As the work was dirty, the men washed their hands 
in the dyke at the edge of the field. The deceased had never 
been ill in the thirty-four years he had lived in the same cottage, 
where the water came from a well in the garden. The well was 
not near the pig-sty, and no rats were in the vicinity. The 
applicant had received £79 13s. as her husband’s share of the 
sale of the onions. He and another man provided the labour, 
and the respondent provided the land and seed. The onion 
picking was done in the evening, in the deceased’s own time, 
without pay, but his national insurance card was stamped. 
The onion picking finished about the third week in September. 
Rats were seen in the same part of the field, and thirteen dead 
rats were found, after the death of the deceased, following the 
visit of Government rat-catchers. The medical evidence was 
that the above disease was common in the fen country, and could 
be contracted, without an abrasion, though the membranes 
of the mouth or nose. A garden well was not a likely source of 
infection, unless there were rats about. As the deceased felt ill 
on the 6th October, infection probably occurred at the end of 
September. The respondent’s evidence was that the deceased 
worked on a potato field for a day and a quarter at the end of 
September. At other times he was employed on the farm 
machinery. It was submitted that there was no proof that the 
disease was contracted from the water in the dyke. The onion 
picking ceased in the third week in September, and the infection 
took place afterwards. His Honour Judge Langman observed 
that there was no proof that the deceased came into contact with 
infected water while at work, and the court was not entitled to 
draw an inference that he had done so. The application was 
dismissed, with costs to the respondent. 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed lope. 


Arrears of Rent 





Q. A grants a lease of premises to B. The owner of the 
property in law is C, A’s wife. The letting is made with the 
full knowledge and concurrence of C. A has now died with no 
estate save that there is the sum of £50 rent owing by B to him. 
Could C, in lieu of a grant being obtained, sue B alleging that the 
lease was made as agent for her? Prior to A’s death there were 
previous proceedings for other arrears of rent and the plaintiff 
in these proceedings was A. 

A. In view of the previous proceedings, there appears to be 
no alternative but for C to take out a grant. C, as plaintiff, 
could not plead the agency of A. A was apparently a trustee 
for C, but the legal estate must now be vested in C. For this 
purpose it is necessary to take out a grant. 


Maintenance Order 

Q. A married B and then deserted her, and she obtained a 
magistrates court’s order in respect of which there are arrears 
due. A offegs his wife £100 in settlement of arrears and all future 
maintenance which she is agreeable to accept. Is it illegal to 
come to this arrangement behind the court’s order ? 

A. For the husband’s protection an application should be 
made to the magistrates to discharge their order. The circum- 
stances can then be explained to the court. See Mills v. Mills 
[1940] P. 124. 

Conversion of Dwelling-house into Flats 

Q. The rateable value of a dwelling-house both on the appointed 
days fixed by the 1920-38 Acts and that fixed by the 1939 Acts 
exceeds {100. The last letting of the property was as a whole, 
and was at a rent of £450 per annum. Our client desires to 
purchase the property, but with the object of dividing the same 
into falgy If he does this, and so divides the property, would 
the rent of £450 have to be apportioned in order to ascertain the 
standard rents of each part, or would the first letting of each part 
be the controlled rent ? 

A. As the house in question is not a controlled house, s. 5 of 
the Act of 1938 does not apply, and there would be no case for 
apportionment. The first letting of each flat would determine 
the controlled rent. 


Intestacy—DOWERESS AND INFANT CO-PARCENERS— 
TRANSITIONAL PROVISIONS OF L.P.A., 1926 

Q. A died intestate prior to 1926 seised of real estate, leaving 
a widow, B, entitled to dower, and to infant daughters, C and D, 
co-heiresses at law, him surviving. Letters of administration to 
A’s estate were granted to B—C and D attained the age of 
twenty-one after Ist January, 1926. B recently died, having 
made no assent, conveyance or other dealing in respect of the 
real property of A. B made a will appointing executors and 
trustees. It is now desired to sell the property. Who can sell 
and how should title be made and what is necessary to be done 
to vest the entirety of the land in C and D? Part of the realty 
is to be sold to D, the remainder to a stranger—please distinguish 
between the sale to D and that to the stranger, if necessary. 

A. The effect of the transitional provisions of L.P.A., 1925, 
upon a sole personal representative and doweress and co-parceners 
is not beyond doubt. It is suggested that as co-parceners hold 
(as between themselves) in undivided shares, and as the doweress 
had a definite limited interest, the property on Ist January, 1926, 
vested in B upon the statutory trusts (L.P.A., 1925, Sched. I, 
Pt. IV, para. 1 (1); Re Dawson’s S.E. [1928] Ch. 421). On that 
basis B’s personal representatives can exercise the statutory 
trusts (T.A., 1925, s. 18 (2), and make title thereunder.) We 
imagine (as the fact is not mentioned) that neither C nor D are 
personal representatives of B. If they are her personal repre- 
sentatives, C could (for valuable consideration) release all her 
interest at law and in equity to D in the house D is to buy. If 
B’s personal representatives are D and another or others (not C 
if there are but two representatives, but including or not including 
C if there are more than two), then C can for valuable considera- 
tion assign her equitable interest to D in this house, and thereafter 
in and by the same deed B’s personal representatives can pass 
the legal estate to D as being then solely entitled in equity. 

Mr. C. E. V. Rowe, deputy town clerk of Cardiff, has been 
appointed Town Clerk of Northampton. 
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NOTES OF CASES 


COURT OF APPEAL 
Westminster Bank, Ltd. v. Riches 

du Parcq and Morton, L.JJ., and Cohen, J. 22nd June, 1945 
Revenue—Income tax— Judge gives interest on debt recovered— 

Liability of interest to income tax—Income Tax Act, 1918 

(8 & 9 Geo. 5, c. 40), Sched. D, para. 1 (b), All Schedules Rules, 

vy. 21—Law Reform (Miscellaneous Provisions) Act, 1934 

(24 & 25 Geo. 5, c. 41), s. 3. 

Appeal from Evershed, J. (89 Sor. J. 201). 

The Law Reform (Miscellaneous Provisions) Act, 1934, provides, 
s. 3: “In any proceedings tried in a court of record for the 
recovery of any debt or damages, the court may, if it thinks fit, 
order that there shall be included in the sum for which judgment 
is given interest at such rate as it thinks fit on the whole or any 
part of the debt or damages for the whole or any part of the 
period between the date when the cause of action arose and the 
date of the judgment.”” On the 14th June, 1936, the deceased 
became liable to pay to RK one-half of the profits he had made on 
the sale of certain shares. He fraudulently concealed the amount 
of such profit from R, and after his death R brought an action 
against the plaintiff bank, as judicial trustee of the deceased’s 
estate, for an account of his half share of the profits and payment 
of the amount found due. In that action, Oliver, J., on the 
i4th May, 1943, gave judgment in k’s favour for £36,255, 
together with interest from 14th June, 1936, until judgment, 
amounting to £10,028, the interest being awarded under s. 3 
of the Act of 1934. The bank paid to R £5,014, claiming that the 
sum of £10,028 was “‘ interest of money ”’ within the Income Tax 
Act, 1918, Sched. D, para. 1 (6), and accordingly that tax had 
to be deducted under r. 21 of the All Schedules Rules. KR, having 
threatened to levy execution for the balance of the interest, 
the bank in this action asked for a declaration that the judgment 
obtained in the action had been satisfied. Evershed, J., held 
that an award of interest under s. 3 of the Act of 1934 was 
‘“‘ interest of money ”’ within the Income Tax Act, 1918, Sched. D, 
and gave judgment for the plaintiffs. The defendant appealed. 

pu Parcg, L.J., said that two questions arose for decision : 
First, was the sum of £10,028 interest on which tax was charge- 
able under Sched. D of the Income Tax Act, 1918; secondly, if 
that question were answered in the affirmative, was the bank 
bound or entitled to deduct tax. There was no judicial authority 
precisely in point. On principle and apart from authority he 
saw no reason why the interest awarded under s. 3 of the Act of 
1934 should not fall within Sched. D. When the legislation 
authorised the court to award interest it was a reasonable 
assumption that it intended what it called “interest ’’ to be 
regarded as interest for the purposes of taxation. He could 
find nothing in the Act of 1934 to suggest that “‘ interest ’’ had 
so special a meaning that it fell outside the definition “‘ all interest 
of money.” Citations from cases under the Civil Procedure 
Act, 1833, ss. 29 and 30, were, in his opinion, of doubtful 
assistance. Indeed, he was of opinion that where the Legislature 
had repealed a statute and had not re-enacted it, but had replaced 
it by a new enactment in different terms, it was in general a 
salutary rule that such case law as had accumulated round the 
repealed statute should be regarded as having expired with it. 
He was of opinion that the interest awarded was subject to tax. 
The second question was more difficult. It followed from the 
wording of s. 3 that the sum awarded by way of interest was 
included in the judgment debt. He had expressed the doubt 
whether a defendant, who had been ordered to pay a judgment 
debt for a fixed sum (which included interest) could be said to be 
making a payment of interest when he paid that sum. He had 
come to the conclusion that that view was too technical. He was 
prepared to concur in the view that Parliament intended the 
deduction of tax to be obligatory on the payer under r. 21, even 
when the interest payable was included in the judgment debt. 
He was of opinion that, if no part of the judgment debt had been 
paid, execution could and should have been levied for the total 
amowst of the judgment, though the right of the Crown to tax 
would not have been affected thereby. The judge had directed 
that the judgment should be so drawn as to make it clear that a 
specific sum was awarded for interest. In similar cases it would 
be well that this precedent should be followed. The appeal 
must be dismissed. 

Morton, L.J., and Conen, J., agreed in dismissing the appeal. 

CounsEL: Grant, K.C., and Mustoe ; Terence N. Donovan and 
H. Parrish for the respondents. 


Soricrrors: Last, Riches & Co.; Kenneth Brown, Baker, Baker. 
[Reported by Miss B. A. Bickneut, Barrister-at-Law.] 


CHANCERY DIVISION 
In ve Derham and Allen, Ltd. 
Cohen, J. 2nd July, 1945 
Company—Issue of shares at a discount—Failure to obtain sanction 
of court—Shares cancelled—Rectification of vegister—New issue 
of shares at a discount—Discretion of court to sanction second 

issue—Companies Act, 1929 (19 & 20 Geo. 5, c. 23), s. 47 (2). 

Petition. 

The petitioning company was a private company, with a 
capital of £25,000, divided into 25,000 £1 shares. By 1942 
22,000 shares had been issued and were held by four persons, 
including A, who held 1,500. <A desired to sell his shares and the 
company’s auditors fixed the value of the shares at 14s. 8d. a 
share. D, another shareholder, who wanted to purchase the 
shares, asked W to lend him the purchase money. W agreed to 
advance the money, provided the 3,000 unissued shares of the 
company were issued to him at the price of 14s. 8d., being a 
discount of 5s. 4d. a share. A general meeting of the company 
was held, at which all the shareholders were present. The 
transfer of A’s shares was concluded and at the adjourned meeting, 
held on 27th August, 1942, a resolution was passed that 3,000 
shares should be allotted to W at the price of 14s. 8d. a share. 
Through an oversight the sanction of the court was not obtained 
to this issue and W’s name was entered on the share register as 
the holder of 3,000 shares. Subsequently it was discovered that, 
as the sanction of the court had not been obtained, the issue was 
illegal. The company, recognising that it had been a condition 
of the contract with W that the shares should be issued to him at 
a discount, at a general meeting held on the 24th November, 1944, 
cancelled the issue to W and directed the removal of his name 
from the share register. A fresh resolution was then passed for 
the issue of 3,000 shares to W at the original discount. By this 
petition, which was unopposed, the company asked for leave to 
issue the shares at a discount of 5s. 4d. a share. The Companies 
Act, 1929, provided, by s. 47 (2) : ‘‘ where a company has passed 
a resolution authorising the issue of shares at a discount, it may 
apply to the court for an order sanctioning the issue, and on any 
such application the court, if having regard to all the circum- 
stances of the case, it thinks proper so to do, may make an order 
sanctioning the issue on such terms and conditions as it thinks 
fit.”” 

CoHEN, J., said that he was justified in finding that W assumed 
that the legal requirement of s. 47 as to the issue of shares at a 
discount had been carried out and the case was therefore a proper 
one for the court to order the register to be rectified. The 
company had taken on itself to rectify the register withoht any 
motion to the court for that purpose. In justification of that 
procedure he was referred to Jn ve Poole Fivebrick & Blue Clay 
Company, Ltd., 18 Eq. 543, and Rees River Silver Mining Co., 
Ltd. v. Smith, 4 H.L. Cas. 64. He wished to say nothing which 
would encourage directors to carry out rectification of a company’s 
register without an order of the court obtained in proceedings in 
which the right to rectification was duly established. The 
protection of the court’s order was, in the ordinary case, essential 
to any rectification of the register by the removal of the name of a 
registered holder of shares. Here it was inevitable that the 
matter should come before the court, because it involved the 
sanction of the court to the issue of shares at a discount. Noone 
would be prejudiced and he would not require, what would be a 
mere formality, a motion to rectify the register. He would make 
the order asked for. 

CounsEL: T. D. D. Divine. 

Soxicitors: Walter J. Lark & Co., for A. E. H. Sevier, Derby. 

[Reported by Miss B. A. Bicknext, Barrister-at-Law.] 


Barratt v. Gough-Thomas 

Vaisey, J. 10th July, 1945 
Solicitor—Lien—M ortgagor indebted to solicitor for costs—Mortgage 
deeds in hands of solicitor as a personal representative of mortgagee 

—Mortgagor seeks to rvedeem—Whether solicitor entitled to lien 

on deeds. 

Witness action. 

In 1919 the plaintiff purchased a farm at Oswestry. By a 
mortgage dated the 11th December, 1919, he mortgaged the 
property to R to secure £5,000. G, the first defendant, a solicitor, 
acted for the plaintiff on the purchase and for the plaintiff and R 
on the mortgage. The conveyance was handed to G on behalf 
of the plaintiff as purchaser and subsequently, retained by G, 
with the other title deeds, on behalf of K, the mortgagee. The 
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deeds had since remained in the physical possession of G. R died 
in 1942 and his will was proved by G and the three other 
defendants. The plaintiff brought this redemption action 
against the defendants as personal representatives of R. The 
right to redeem was not disputed. The question was whether 
G was entitled to a lien on the deeds for costs and other moneys 
owing to him by the plaintiff, being debts which were in part 
statute-barred. 

VAISEY, J., said that he approached the matter thus : Suppose 
that G in the lifetime of R had taken a transfer of the mortgage, 
thereby becoming sole mortgagee, and then suppose the plaintiff 
had sought to redeem. In such a case G would have been bound 
not only to reconvey or otherwise release the property to the 
plaintiff, but also to restore « iim thz title deeds. Redemption 
involved the return to the mortgagee not only o ‘the estate, but 
of the indicia of title to the estate. G, in the case supposed, 
could not have been heard to say that in his capacity of solicitor 
he was entitled to preclude himself from discharging in full his 
duties as mortgagee, for the reason that he would not be holding 
the deeds as solicitor at all, but solely as mortgagee. A solicitor 
connotes a client, and a man cannot be a solicitor to himself. 
An owner of property, whether it were a mortgage or any other 
kind of property, could not say he held it, or the indicia of his 
title to it, otherwise than as its owner. The circumstance that 
he happened to be a solicitor was fortuitous and irrelevant. Just 
as a man could not be a solicitor for himself, so also he could not 
be a solicitor to himself and others. He held that G’s obligations 
(shared with the other defendants) as mortgagees were paramount 
to, and so destructive of, his present claim. Assuming that the 
deeds had always been in G’s strong room, where was the client 
on whose behalf he held them ? Not his co-executors, for their 
rights were no greater than his. If he had continued to hold the 
deeds as solicitor for someone, the position might have been 
otherwise, but he did not hold the deeds as solicitor, and therefore 
his claim failed. To put the matter in another way, the deeds 
must be regarded as having by the force of circumstances passed 
altogether out of the custody and control of the claimant as a 
solicitor and as having now come to the hands of those to whom 
such custody belonged as of right—namely, the four defendants. 
He would declare that, on redemption of the mortgage, the 
defendants were bound to hand over the deeds to the plaintiff 
and that G was not entitled to any lien on them. ° 

CounsEL: Neville Gray, K.C., and Montgomery White ; 
Roxburgh, K.C., and Donald Cohen. 

Soticitors: Field, Roscoe & Co., for Batten & Whitsed, 
Peterborough ; Rooke & Sons, for Gough-Thomas, Ellesmere. 

[Reported by Miss B. A. Bickne.t, Barrister-at-Law.] 


Elderton v. United Kingdom Totalisator Co., Ltd. 
Uthwatt, J. 10th July, 1945 


Gaming—Football pool—Advertisement in newspaper of football 
pool—Whether a “‘ competition’’—Betting and Lotteries Act, 
1934 (24 & 25 Geo. 5, c. 58), s. 26 (1). 

Witness action. 

The defendant company had advertised in the Winner a coupon 
consisting of a form with a list of the football matches to be 
played the following week. A number of different pools with 
varying stakes were included in the coupon. Persons wishing to 
take part in the pool had to predict the winners of the matches 
and which games would result in a draw. Persons taking part in 
the pools were called “ investors.’ An investor could enter for 
as many pools as he pleased. He sent the coupon, which he had 
filled in, to the defendant company without the stake money, 
which was sent the following week. The company deducted from 
the stakes a percentage for themselves and distributed the balance 
between those investors whose forecasts had been most accurate. 
In this action the two plaintiffs, who were directors of and share- 
holders in the defendant company, sought an injunction to 
restrain the company from conducting any football pool as 
advertised in the issue of 26th February, 1944, in the Winner or 
any football pool based on the same or similar principles in or 
through any newspaper. The Betting and Lotteries Act, 1934, 
s. 26 (1), provides: ‘It shall be unlawful to conduct in or 
through any newspaper, or in connect.on with any trade or 
business . . . (a) any competition in which prizes are offered for 
forecasts of the result either of a future event . . . Provided 
that nothing in this subsection with respect to the conducting of 
competitions in connection with a trade or business shall apply 
in relation to parimutuel or pool betting operations carried on by 
a person whose only trade or business is that of a bookmaker...” 

Uruwatrt, J., said that the question which arose for decision 
was whether the scheme—an ordinary football pool—was a 
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competition in which prizes were offered within the meaning ofs. 26. 
There were conflicting decisions on the point: Elderton v. United 
Kingdom Totalisator Co., Lid. [1935] Ch. 373, and Bretherton v. 
United Kingdom Totalisator Co., Ltd. {1945} (p. 414 of this issue). 
In the light of this conflict he was bound to express his own view. 
The operations of investors under the scheme might be correctly 
described as the making of bets, but that did not rule out the 
relevance of analysing the scheme for the purpose of ascertaining 
whether it embraced a competition and whether prizes were 
offered. On an analysis it was clear that there was a competition 
between the investors, in that they matched their skillas prophets. 
Again, it was clear that there was offered to the successful prophet 
a prize in the sense of a due proportion of a divisible fund con- 
stituted of the total of the stake money promised by the investors, 
less certain deductions. The question then arose whether the 
scheme was, when viewed as a whole, rightly regarded as a 
““competition in which prizes are offered” within the meaning 
of the section. His view was that, though the entries under the 
scheme were bets, the scheme as a whole was properly regarded 
as a competition in which prizes were offered. The bets as 
organised under the scheme possessed a quality not present in 
the bets taken severally. The proviso was irrelevant for the 
purpose in hand. The action succeeded and there would be a 
declaration that, upon the true construction of s. 26, publication 
of the coupon in question in a newspaper was prohibited. 

CouNSEL: Valentine Holmes, K.C., and Pascoe Hayward ; 
Beyfus, K.C., and I. J. Lindner. 

SoLicitors: Ashby, Rogers & Fournier; Jaques & Co., for 
North, Kirk & Co., Liverpool. 

(Reported by Miss B. A. Bickngt, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Noss Farm Products, Ltd. v. Lilico 
Humphreys and Cassels, JJ. 7th June, 1945 
Food and Drugs—Article of food lawfully sold by manufacturers 

—Alteration of law—Subsequent sale of same article by another 

person unlawful—Manufacturer not liable—Food and Driigs 

Act, 1938 (1 & 2 Geo. 6, c. 56), ss. 6, 83 (3)—Defence (Sale of 

Food) Regulations, 1943 (S.R. & O., 1943, No. 1553), art. 1. 

Case stated by Derby justices. 

An information was preferred by the medical officer of health 
for Derby alleging that one Crick, at Derby, on 6th July, 1944, 
gave with a food, namely, a cake mixture sold by him to a 
sampling officer, a label calculated to mislead as to the nature, 
substance and quality of the mixture, contrary to art. 1 of the 
Defence (Sale of Food) Regulations, 1943, which came into force 
in 1944, and that the offence was due to the act or default of the 
company. At the hearing of the informaticn the following facts, 
among others, were established : The mixture had been supplied 
by the company to one Richardson, of Nottingham, in October, 
1943, and had been bought from him by Crick later that month. 
On 6th July, 1944, a sampling officer bought a packet of the 
mixture from Crick. Analysis by the public analyst proved 
that the mixture contravened the regulations of 1943. It was 
contended for the informant that the company committed the 
offence charged when Crick sold the food to the sampling officer. 
It was contended for the company that, the regulation having 
come into force in January, 1944, the only act of theirs for which 
they could be held responsible occurred before then, and that they 
could not be convicted for an act which was not an offence 
when it was done. The justices decided that the label was 
calculated to mislead and that the offence was committed by 
the company on 6th July, 1944. They accordingly convicted 
and fined them. The company appealed. By s. 83 (3) of the 
Act of 1938, where an offence has been committed which is due 
to the act or default of some person other than the actual offender, 
proceedings may be taken against that other person alone. 

Humpnureys, J., said that when the company sold the article 
in October, 1943, they did nothing wrong, legally or morally. 
Crick was plainly prima facie guilty on 6th July, 1944, of the 
offence of selling with an article of food a label calculated to 
mislead contrary to art. 1 of the regulations of 1943. He was 
guilty of that offence because of an alteration of the law since 
the sale of the article by the company. The court was being 
asked to hold that if a man sold an article in compliance with 
the law, he could, a year later, because of a change in the law, 
be charged with a criminal offence in respect of that sale. That 
was a monstrous proposition, and the Act of 1938 certainly did 
not support it, for ‘‘ act or default ’’ in s. 83 (3) meant wrongful 
act or default. In his (his lordship’s) opinion, Concentrated 
Foods, Ltd. v. Champ [1944] K.B. 342; 113 L.J.K.B. 417, relied 
on by counsel for the informant, had no bearing upon the present 
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case. Section 83 clearly did not make a man liable for a previous 
lawful sale because the law had altered meanwhile, for such a 
liability could only attach to him on the basis that it would be 
wrong for him, after the alteration, to sell an article which, 
however, he then no longer intended selling. The appeal must 
be allowed. 

CASSELS, J., agreed. 

CounsEL: Diamond ; Aiken Watson. 

Soticirors: G. A. Hathway, for Flint, Bishop & Barnett, 
Derby ; Sharpe, Pritchard & Co., for The Town Clerk, Derby. 


[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


Bretherton v. United Kingdom Totalisator Co., Ltd. 


Lord Goddard (sitting as an additional Judge), Humphreys and 
Cassels, JJ. 22nd June, 1945 


Gaming—Football pool advertised in newspaper—Compbetition in 
which prizes offered—Betting and Lotteries Act, 1934 (24 & 25 
Geo. 5, c. 58), s. 26 (1). 


Case stated by the Chief Magistrate sitting at Bow Street. 


An information was preferred by one John Bretherton against 
the United Kingdom Totalisator Co., Ltd., charging them with 
having on the 26th February, 1944, within the Metropolitan 
police district, unlawfully conducted, through a newspaper 
called the Winner, a competition in which prizes were offered 
for forecasts of the results of future events, namely, football 
matches which had not then been played, contrary to s. 26 (1) 
of the Betting and Lotteries Act, 1934. The following facts, so 
far as material, were established at the hearing : The company 
advertised in the newspaper a coupon for a scheme called a 
football pool. The coupon consisted of a form setting out a 
number of football matches to be played in the following week, 
and those desiring to take part in the pool were invited to predict 
the winners of the matches, or whether the games would result 
in a draw. A number of different pools with varying stakes 
were included in the coupon, and a participator, called in the 
coupon an “ investor,’’ could enter for as many as he pleased. 
When the coupon had been filled in, the ‘“‘ investor’ sent it to 
the company, but he did not send the amount of his stake until 
the following week. The details of the scheme are immaterial 
for the purposes of this report, as it was not disputed that it 
amounted to forecasting results of future events, and that, but 
for the fact that it was conducted through a newspaper, it was 
not contrary to law. From the stakes contributed by 
“investors ”” the company deducted a sum for commission and 
expenses, the balance being divided between the entrants whose 
predictions were most nearly correct. Each correct forecast 
carried so many points; 70 per cent. of the balance went to 
those with the highest points; 20 per cent. to those coming 
next in the number of points gained ; and 10 per cent. to the 
third in order. If one “ investor ’’ scored more points than any 
other he would take the whole 70 per cent. If several scored the 
highest number, the 70 per cent. would be divided between them. 
The same applied to the 20 and the 10 per cent. By s. 26 (1) 
of the Act of 1934: “It shall be unlawful to conduct in any 
newspaper or in connection with any trade or business or the sale 
of any article to the public (a) any competition in which prizes 
are offered for forecasts of the result . . . of a future event . . 
It was contended for the company that the scheme was not a 
prize competition within the section, but simply pool betting, 
which the statute did not prohibit. For the informant the con- 
trary was contended. The chief magistrate dismissed the infor- 
mation, holding that the facts proved were indistinguishable 
from those in Eldervton v. United Kingdom Totalisatory Co., Lid. 
[1935] Ch. 373; 79 Sor. J. 126. The informant appealed. 
(Cur. adv. vult.) 

Lorp GopDaARD, reading the judgment of the court, said that 
the appeal was brought to test the correctness of Eve, J.’s 
decision in Elderton v. United Kingdom Totalisator Co., Lid., 
supra, the facts in which were indistinguishable from those of the 
present case. If the pool in question was a ‘‘ competition in which 
prizes are offered for forecasts of the results of future events,” 
the proviso to s. 26 (1) would not avail the company, 
because it was conducted through a newspaper. Eve, J., 
held that the scheme was not a competition but a betting 
transaction, and so not prohibited by the Act, saying ‘“one does 
not compete with a man with whom a bet is made, nor does the 
winner regard the money paid by the loser as a prize.’’ While 
that might be true of an ordinary bet, the court could not agree 
that this scheme was not a competition. The entrants were 
obviously competing against each other for the pool, which all 
hoped to win in whole or part. It was then argued that the 
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word “ prize ’’ was not applicable here. In the opinion of the 
court, the word was used in the Act to indicate the reward to 
be given to successful competitors, and it mattered not that the 
reward was provided not by the promoters, but out of the fund 
subscribed by the participators. Eve, J., had founded his 
judgment largely on Attorney-General v. Luncheon & Sports 
Club, Lid. [1929] A.C. 400, but that case was in no way decisive 
of the present. The case must go back to the magistrate for 
him to find the offence proved. 

CouNnsEL: Valentine Holmes ; Beyfus, K.C., and Elder Jones. 

Soticitors: Pritchard, Englefield & Co. ; Jaques & Co., for 
North, Kirk & Co., Liverpool. 

[Reported by R. C. Cataurn, Esq., Barrister-at-Law.] 


R. v. London Justices, ex parte Hoey 
Humphreys and Croom-Johnson, JJ. 2nd July, 1945 


Procedure — Customs and Excise — Information — Acquittal — 
Informant’s vight of appeal—Excise Management Act, 1827 
(7 & 8 Geo. 4, c. 53), s. 82. 

Application for an order of prohibition. 

Informations were preferred by an excise officer against the 
applicant, alleging that in May, 1944, in London, he sold intoxica- 
ting liquor without a licence, contrary to s. 50 (3) of the Finance 
Act, 1910, whereby he incurred in each case an excise penalty of 
£50. The Chief Metropolitan Magistrate dismissed the informa- 
tions, whereupon the excise officer appealed to London Quarter 
Sessions. When the appeals came on for hearing before the 
appeals committee, the applicant took the preliminary objection 
that the committee had no jurisdiction to hear them, because 
they were against acquittals. The committee were of opinion 
that they had jurisdiction, but adjourned the matter sine die to 
enable the applicant to make this application for an order to 
prohibit the committee from hearing and determining the appeals. 
Section 82 of the Excise Management Act, 1827, provides in its 
first part, which has been repealed, for informations to be 
exhibited before commissioners of customs, with appeal to 
commissioners of appeal, and continues, in the part not repealed, 
as follows: ‘‘ in case any officer who shall exhibit any informa- 
tion, or any person . . . against whom any information shall 
have been exhibited, or who shall appear and claim any goods 

. alleged to be forfeited in any information exhibited before 
any ... justices ... shall feel aggrieved by the judgment 
given thereon by such justices, it shall be lawful for such officer, 
or such person... upon giving... notice... to appeal 
therefrom to . . . quarter sessions .. .’’ (Cur. adv. vult.) 

HuMPHREYS, J., in a written judgment, said that two general 
principles must be borne in mind : first, that the right of appeal 
to quarter sessions was the creation of statute, and could not be 
implied ; secondly, that a right of appeal against the dismissal of 
a criminal charge was so unusual that it might be said to be a 
general rule that there was no such right. In Benson v. Northern 
Ireland Transport Board [1942] A.C. 520, Lord Simon, L.C., after 
referring to the authdrities on the point, summed them up by 
saying that ‘‘ very clear statutory language would be needed to 
establish, by way of exception to the general rule, a right of appeal 
from a decision dismissing a criminal charge.’’ Parliament had, 
however, provided such a right where it had been thought 
necessary in the public interest, for instance, s. 55 of the Diseases 
of Animals Act, 1894. The question was whether s. 82 of the 
Act of 1827 contained the very clear statutory language which 
Lord Simon, L.C., had said was necessary. Undoubtedly, as had 
not been disputed, the section gave an excise officer some right 
of appeal to quarter sessions when he failed before the justices. 
It was argued for the applicant, however, that the wording of the 
section was satisfied by holding that the only appeal so given 
was against a refusal to admit a claim to goods made by the 
excise authorities, s. 83 being referred to in support of that 
contention. But s. 83 was a proviso to s. 82 and was, in his (his 
lordship’s) opinion, not inconsistent with the contention that 
s. 82 applied to penalties incurred as well as to claims to goods. 
Nothing in any of the other sections referred to in argument 
altered what he regarded as the very clear terms of s. 82. What 
could the words “in case any officer who shall exhibit any 
information . . . shall feel aggrieved by the judgment given by 
such justices thereon,”’ mean unless they included the case of an in- 
formation asking for penalties against a person who was, however, 
acquitted ? The court had been informed that the excise records 
showed no case since 1827 where the right of appeal under s. 82 
against an acquittal had been challenged. Reg. v. Woodrow 
(1846), 15 M. & W. 404, had been argued before a strong court by 
experienced counsel. Had the question of right of appeal against 
acquittal been even arguable in respect of s. 82, it must have been 
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taken because it would have disposed of the case. Reg. v. Gamble 
(1847), 16 M. & W. 384, was even stronger, Pollock, C.B., there 
uttering the dictum that the excise officer “‘ had a perfect right 
to appeal in respect of the counts on which the defendant had 
been acquitted.” In Reg. v. McFeely (1844), 7 Ir. L.R. 395, 
where it was held that an excise officer who had prosecuted under 
a customs Act, had no right to appeal against an acquittal, it 
appeared to have been assumed in argument and in the judgment 
that he would have had such a right if the prosecution had been 
under the Act of 1827. The application must be refused. 

CROooM-JOHNSON, J., agreed. 

CounsEL: Slade, K.C., and Colin Duncan ; Valentine Holmes. 

Soricitors : Philip Conway, Thomas & Co; The Solicitor of 
Customs and Excise. 

{Reported by R. C. CatBurN, Esq., Barrister-at-Law.]} 


Lewys v. Burnett and Others 

5th July, 1945 

Negligence—Nuisance—Highway—Railway bridge over road— 
Headroom reduced by highway authority in repairing road— 
Passenger in lorry killed—Liability of driver and mate and 
highway authority. 
Action tried by Croom-Johnson, J. 


The first two defendants, Burnett and Dunbar, offered a lift to 
Beccles in their lorry to the husband of the plaintiff, Burnett 
driving and Dunbar acting as mate. The route to be followed 
lay beneath a railway bridge, of which the first two defendants 
knew and their passenger did not, carrying the Waveney Valley 
railway over the road. The bridge had originally had a headroom 
of 9 feet 3 inches, and the statutory minimum headroom prescribed 
for it was 9 feet. The headroom had become reduced to 8 feet 
9 inches because Beccles Corporation, the third defendants, as 
highway authority, in the course of repairing the road by coating 
it with tar and stone chippings, had raised its level by 6 inches. 
When their attention was called to the danger as the result cf a 
fatal accident to a passenger in a lorry whose head was struck 
by the bridge, the corporation fixed signs to the bridge stating 
that the headroom was 8 feet 9 inches, but did not increase the 
headroom. Neither the driver nor the mate, who frequently 
passed beneath the bridge every day, warned their passenger of 
the danger ahead, and at the end of the journey he was found 
with his skull fractured, from which he died. It was agreed that 
the accident had occurred through his head’s coming into contact 
with the bridge. This action was accordingly brought by his 
widow under the Fatal Accidents Acts. (Cur. adv. vult.) 

CROOM- JOHNSON, J., in a written judgment, said that the first 
two defendants, though they had gratuitously conveyed the 
deceased, were bound to exercise reasonable care towards him 
(see per Parke, B., in Lygo v. Newbold (1854), 9 Ex. 302, at p. 305, 
and per curiam in Harris v. Perry & Co. [1903] 2 K.B. 219, at 
p. 226). The degree of reasonableness varied with every case ; it 
was not an absolute duty, for the passenger remained under a 
duty to take reasonable care of himself (see pey Farwell, L.J., in 
Latham v. Johnson [1913] 1 K.B. 398, at p. 404). But a bare 
licensee when being carried was entitled to a higher measure of 
care than one merely permitted to pass across the licensor’s land. 
Corby v. Hill (1858), 4 C.B. (N.s.) 556, showed that the first two 
defendants owed the deceased a duty to warn him of the low 
bridge of which he knew nothing. Even if their duty to him 
only arose after he had boarded the lorry—he being in the back 
and they in the cab—they had committed a breach of even that 
limited duty. As for the corporation, while the statutory pro- 
vision of 9 feet headroom presumably did not bind them, but 
only the railway company who had erected the bridge, yet, if 
they interfered with the normal condition of the highway so as 
to create a danger, they would be liable, as for misfeasance, for 
any damage resulting to a user of the highway (see Shoreditch 
Corporation v. Bull (1904), 68 J.P.415), unless they had an absolute 
power to do so. The level of the road became raised because the 
corporation’s servants never took the matter of level into con- 
sideration. That was a negligent exercise by the corporation as 
highway authority of their statutory duty to repair the road. 
There would be judgment for the plaintiff for £1,021 4s. 6d. to be 
borne in equal proportions by the first two defendants on the one 
hand and the corporation on the other. 

CounsEL: Beney, K.C., and Minty; F. H. Lawton; Sir S. 
Worthington Evans. 

Soticitors: Botterell & Roche, for Chamberiain, Talbot and 
Bracey, Lowestoft; Peacock & Goddard, for Hill & Perks, 
Norwich ; William Charles Crocker. 

{Reported by R. C. Capurn, Esq., Barrister-at-Law.] 
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PROBATE, DIVORCE AND ADMIRALTY 
Perks v. Perks 
Denning, J. 3rd July, 1945 
Divorce—Summary jurisdiction—Justices’ finding of husband's 
persistent cruelty—Order for separation and weekly payments 

—Separation order struck out by mutual consent and weekly 

payments veduced—Husband’s genuine repentance and offer of 

vesumed cohabitation—Refusal by wife—Court’s jurisdiction 
to discharge original order not barred by finding of persistent 
cruelty—Procedure on reference to High Court—Summary 

Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict., c. 39), 

SS Akos 

Originating summons. 

The applicant husband and the respondent wife were married 
in August, 1942, and there was one child of the marriage. 
They lived with the wife’s parents until the end of July, 1943, 
when they found rooms elsewhere. After two weeks, differences 
arose between them, resulting in incidents on two days in con- 
sequence of which the wife left the husband, went back to her 
parents, and applied to Wolverhampton Justices for a separation 
order on the ground of the husband’s cruelty. The justices, 
having found the husband guilty of persistent cruelty, made a 
separation order dated 24th September, 1943, directing the 
husband to pay the wife 30s. a week plus 10s. a week for the 
child, custody of which was granted to the wife. On the husband’s 
appeal, the Divisional Court, after the separation order had with 
its approval been struck out by mutual consent on 19th January, 
1944, reduced the payment from 30s. to 20s. a week, but did not 
disturb the finding of persistent cruelty. On the 5th April, 1944, 
the husband applied to the stipendiary magistrate at Wolver- 
hampton to discharge the justices’ order of September, 1943, as 
varied by the Divisional Court, on the ground that he had made 
a bona fide offer to provide a home for the wife and resume 
cohabitation, which offer had been unreasonably refused by 
her. The magistrate, while accepting the husband’s evidence 
of his genuine desire to resume cohabitation with his wife, was 
of opinion that the matters at issue between the parties would 
be more conveniently dealt with by the High Court, and accor- 
dingly, acting under s. 10 of the Summary Jurisdiction (Married 
Women) Act, 1895, refused to make an order and referred the 
matter to the High Court. The husband then applied to Denning, J., 
in Chambers, for directions as to the procedure to be adopted 
in respect of a matter in which a magistrate had under s. 10 
refused to make an order, and Denning, J., made an order giving 
the following directions: that a certificate signed by the 
stipendiary magistrate, stating that in his opinion the matters 
in question between the parties would be more conveniently 
dealt with by the High Court, should be lodged in the Divorce 
Registry ; that an originating summons should issue out 
of that registry ; that the wife should not be required to enter 
an appearance in order to be heard on the application; and 
that the hearing of the summons should be with witnesses giving 
evidence orally in open court. The originating summons, which 
now came on for hearing, was in the form set out in the schedule 
to Denning, J.’s order above referred to. It set out the previous 
proceedings between the parties, stated that the husband would 
renew his application of the 5th April, 1944, and called on the 
wife to show cause why the justices’ order of September, 1943, 
should not be discharged. 

DENNING, J., said that the relevant statutory provisions, 
ss. 7 and 10 of the Act of 1895, s. 30 (3) of the Criminal Justice 
(Administration) Act, 1914, and s. 9 of the Money Payments 
(Justices’ Procedure) Act, 1935, placed no restrictions on the 
court’s power to discharge an order such as that of September, 
1943, other than that cause must be shown. He could understand 
the difficulty felt by the stipendiary magistrate : when in a suit 
for divorce or judicial separation a wife proved to the High Court 
that the husband had treated her with cruelty, she was entitled 
to a decree, and no offer to resume cohabitation, no repentance, 
by the husband could affect her right. Why, then, the magistrate 
might have asked, should the position be different under the 
Summary Jurisdiction Acts when the wife proved to the justices 
that the husband had been guilty of persistent cruelty towards 
her? The difference was this: the High Court, in view of the 
serious Consequences ensuing on a finding of cruelty, did not find 
it proved unless the causes were grave and weighty and showed 
it to be absolutely impossible that the duties of married life 
could be discharged. Speaking generally, the husband must 
be guilty of conduct showing a predominant purpose of inflicting 
injury or unhappiness on the wife. The conduct must be 
unprovoked by her, or out of all proportion to any provocation 
received from her. Courts of summary jurisdiction had to 
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consider a different matter ; they granted what was in its nature 
temporary relief, the result of which was.that such a court some- 
times acted on a lesser degree of cruelty than would the High Court. 
The present case was a good illustration of that. In view of the 
husband’s persistent offers, which were clearly genuine, to provide 
a home for his wife and child, and of his sincere repentance 
of his past conduct, he (his lordship) would not treat the order 
of September, 1943, as though it had included a separation order. 
The Divisional Court had approved the striking out of the 
separation order because it realised that it was right that the 
parties should be reconciled; and it was open to a husband 
by proper conduct to terminate constructive desertion. There 
was no reason why that principle should not apply in a case 
where the only finding was that of persistent cruelty and there 
was no separation order. Especially where the cruelty was not 
of a grave character and the husband was sincerely repentant, 
it was right that the court should have power to discharge the 
order based on that cruelty. The position would be intolerable 
were the law otherwise, for a husband, on account of conduct 
lasting a short time and arising out of quarrels, would be saddled 
with paying his wife what amounted to a pension for life, with 
no hope of ever being able to redeem it by his repentance. The 
order of September, 1943, as varied by the Divisional Court, 
would accordingly be discharged. He would add that he saw 
no reason why in such cases courts of summary jurisdiction 
should not require proof of cruelty of the same gravity and degree 
as did the High Court; indeed, the High Court often relied on 
the justices’ findings in subsequent divorce suits. The procedure 
under s. 10 of the Act of 1895, whereby the matter had come before 
the High Court, must necessarily be exceptional, since it must 
occur in the rarest cases that the magistrate would not exercise 
his jurisdiction. 


CounsEL: Hollins ; Fairweather. 

SoLicitors: Stafford Clark & Co., for O. L. Bergendorff, 
Dudley ; Amery, Parkes & Co., for Maden, Kendrick & Williams, 
Wolverhampton. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1945 

No. 1054. Alien. Exemption. Direction, Aug. 14, under 
Art. 14 of the Aliens Order, 1920, as subsequently 
amended. 

E.P. 1049. Coal Mining. (Training and Medical Examination) 
(No. 2) Order. Aug. 13. 

E.P. 1083. Control of Communications Order (No. 4). Aug. 22. 

E.P. 1034. Control of Motor Fuel (No. 2) Order. Aug. 17. 

No. 1069. Education (England and Wales). The Education 
Accounts Annual Statements Regulations. Aug. 
eZ; 

E.P. 957. Finance. Regulation of Payments (Denmark and 
Greenland) Order. Aug. 20. 

E.P. 1003. Guernsey. Emergency Powers (Guernsey) Order 
in Council. Aug. 4. 

No. 1063. Intoxicating Liquor. England. Licensing Plann- 
ing Regulations. Aug. 21. 

E.P. 1002. Jersey. Emergency Powers (Jersey) Order in 
Council, Aug. 14. 

E.P. 975. Merchant Shipping. British Seamen (Offences in 
Foreign Countries) Order. July 25. 

No. 1035. Town and Country Planning Act, 1944, Compul- 
sory Purchase (Contemporaneous Procedure) 
Regulations. Aug. 18. 

No. 1036. Town and Country Planning Act, 1944 (Particulars 
and Form of Orders and Notices) Regulations. 
Aug. 18. 

No. 961. Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Denmark) Order. Aug. 20. 

No. 1031. Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Finland) Order. Aug. 20. 

No. 1032. Trading withthe Enemy. (Custodian) (Amendment) 
(Finland) Order. Aug. 20. 

E.P.972. Traffic on Canals and Inland Navigations 
(Amendment) Order. Aug. 4. 

No, 1053. Unemployment Insurance (Emergency Powers) 
(Amendment) (No. 2) Regulations. Aug. 20. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chonuery Lane, London, W.C.2] 





Mr. S. P. Bell, solicitor, of Corbridge, left £273,997, with net 
personalty £260,174. 
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i | | t Approxi 
wiv. “Price | oom mate Viel 
nm )} sept. : 
| 1945 Yield abanpies 
| 
British Government Securities |£ s. d.|£ 8. d. 
Consols 4% 1957 or after .. wil FA) 110} | 312 7/218 0 
Consols 24% aS me .. JAJO, 89xd 216 2 -- 
War Loan 3%, 1955-59 os - AO) 1034 |218 0);211 7 
War Loan 34% 1952 or after - JD) 1044 3 7 0;215 7 
Funding 4% Loan 1960-90 MN| 114¢/3 9 8/215 9 
Funding 3% Loan 1959-69 .. AO) 101}!219 3/217 9 
Funding 23% Loan 1952-57 .. JD 101/214 0/2 9 6 
Funding 24% Loan 1956-61 AO} 99 |210 6/211 6 
Victory 4% Loan Av. life 18 years .. MS} 1133; 310 8;3 0 8 
Conversion 3$% Loan 1961 or after AO) 105$|;3 6 4/3 1 2 
National Defence Loan 3% 1954-58 JJ) 1028 | 218 6,213 4 
National War Bonds 24% 1952-54 .. MS; 100§|2 9 8/2 8 1 
Savings Bonds 3% 1955-65 is FA} 1013 | 219 3;217 1 
Savings Bonds 3% 1960-70 rat MS; 1008 | 219 8|219 2 
Local Loans 3% Stock JAJO;) 97xd) 3 1 10 — 
Bank Stock we :a .. AO! 380 |3 3 2 _— 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after jj, 3% 13 4.3 _— 
Guaranteed 23% Stock (Irish Land 
Act 1903) .. ee JJ) 94 |218 6 _ 
Redemption 3% 1986-96 .. AO} 101} 219 1/)218 8 
Sudan 44% 1939-73 Av. life 16 years FA} 116 |317 7|3 4 1 
Sudan 4% 1974 Red. in part after 
1950 MN| 111 | 312 1,112 8 
er 4% Guaranteed 1951-71 FA|106 |315 6| 21511 
Lon. Elec. . Corp. 24% 1950-55 FA} 98 | 211 0/214 7 
Colonial Securities 
* Australia (Commonw’h) 4% 1955-70 JJ| 106 |315 6;3 5 9 
Australia (Commonw’h) 3}% 1964-74 JJj 101 3 44/3 3 7 
Australia (Commonw’h) 3% 1955-58 AO; 101$|219 1|]216 7 
tNigeria 4% 1963... AO} 114 310 2/219 8 
*Queensland 34% 1950- 70 . i JJ} 101 3 9 4/3 5 0 
Southern Rhodesia 34% 1961-66 .. Jj} 105 |3 6 8)3 111 
Trinidad 3% 1965-70 : sis AO} 100xd) 3 0 0/3 0 0 
Corporation Stocks 
*Birmingham 3% 1947 or after JJ} 97 |3 110 — 
*Croydon 3% 1940- 60 an = AO} 101xd) 2 19 5 —_— 
*Leeds 33% 1958-62 ; es JJ) 102 |3 3 9}/3 O11 
*Liverpool 3% 1954-64 oe MN; 100} | 219 8/218 8 
Liverpool 34% Red’mable by agree- 
ment with holders or by purchase JAJO} 105xd) 3 6 8 _ 
London County 3% Con. Stock after 
1920 at option of Corporation ..MSJD) 97 |3 1 10 _— 
*London veg ri 3$%,1954-59.. FA! 106 |3 6 O| 2 14 10 
Manchester 3% 1941 or after ee FA| 97 [3 110 — 
*Manchester 39% 1958-63 .. AO} 101 |219 5|218 2 
Met. Water Board 3% “A” 1963- 
2003 . ; AO} 973xd|}3 1 6/3 1 7 
Do. do. % “* 1934-2003... MS; 100 |3 0 0/3 0 0 
Do. do. 3% “Ee” 1953-73 a JJ) 100 |3 0 043 0 0 
Middlesex C.C. 3% 1961-66 MS} 101 |219 5)218 4 
*Newcastle 3% Consolidated 1957 . MS} 101 219 5|;218 0 
Nottingham 3% Irredeemable .. MN) 97 |3 110 _ 
Sheffield Corporation 34% 1968 .. JJ) 107 |3 5 5,3 1 6 
Railway Debenture and 
Preference Stocks 
Gt. Western Rly. 4% Debenture .. JJ) 108 | 314 1 _— 
Gt. Western Rly. 44% Debenture . . JJ) 113 | 319 8 — 
Gt. Western Rly. 5% Debenture JJ) 126 |319 4 — 
Gt. Western Rly. 5% Rent Charge. . FA) 123 |4 1 4 — 
Gt. Western Rly. 5% Cons. G’rteed. MA 120$;4 3 0 —_ 
Gt. Western Rly. 5% Preference MA 1113 49 8 — 


* Not available to Trustees over par. 

+ Not available to Trustees over 115. 

t In the case of Stocks at a premium, the yield with redemption has been calculated at 
the earliest date; in the case of other Stocks, as at the latest date. 
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